Packet of materials for
Bar Harbor Board of Appeals

Meeting of Tuesday, February 11, 2020
4 PM in Council Chambers at Municipal Building

e Agenda for this meeting

¢ Minutes from most recent meeting (June 13, 2019)

e Decision by Justice Murray (dated Nov. 27, 2019)

e Letter from Arthur Greif, RE: representing Ms. Mills

e Letter from Arthur Greif RE: 2/4/2020 submission

e Greif (Mills) supplemental brief, submitted Feb. 4

o Letter from Andy Hamilton RE: 2/4/2020 submission

¢ Hamilton (BHAPTS) supplemental brief, submitted 2/4
¢ Public comment, via email (2/4), from Walter Healey

e 2/5 staff memo about submission materials from 2019
e 1/28 letter RE: BHAPTS 2019 submission (fresh copies)

¢ Fresh copy of 2019 submission (binder) from BHAPTS



Agenda
Bar Harbor Board of Appeals
Tuesday, February 11, 2020 — 4:00 PM
Council Chambers, Municipal Building — 93 Cottage Street

I. CALL TO ORDER
II. ADOPTION OF THE AGENDA
III. EXCUSED ABSENCES

IV. APPROVAL OF MINUTES
a. June 13,2019

V. REGULAR BUSINESS
a. Public Hearing: AB-2019-01 — Administrative Appeal

Applicant: Elizabeth Mills Trustee of the Collier Family Trust

Project Location: The property is located at 25 West Street
Extension, Bar Harbor, Tax Map 103, Lots 048-000 and 049-000
within the Village Residential zoning district

Application: The applicant requests that the Board of Appeals hold a
public hearing for an administrative appeal of the Bar Harbor
Planning Board’s February 6, 2019 written decision, pertaining to a
Subdivision and Site Plan for a Planned Unit Development application
known as PUD-2017-02 pursuant to §125-103 of the Bar Harbor Land
Use Ordinance. [Note: this appeal is being reheard by the board
pursuant to an order from a Superior Court justice dated November
27, 2019].

V1. OTHER BUSINESS

VII. ADJOURNMENT



MINUTES

BAR HARBOR BOARD OF APPEALS

JUNE 13,2019 AT 4:30 PM

BAR HARBOR MUNICIPAL BUILDING — COUNCIL CHAMBERS
93 COTTAGE STREET

Chairperson Ellen Dohmen, Secretary Linda Martin, board members Kay Stevens-Rosa, Robert
Webber, and associate member Michael Siklosi were present. Mr. Siklosi was a voting member
due to the absence of Vice-chair Roger Samuel.

Town staff present were Code Enforcement Officer Angela Chamberlain and Planning Director
Michele Gagnon.

Il

Il

IV.

CALL TO ORDER
Chairperson Dohmen called the meeting to order at 4:30 PM.

EXCUSED ABSENCES

The absence of Vice-chair Samuel was excused by Chairperson Dohmen.

ADOPTION OF THE AGENDA
Mr. Siklosi moved to adopt the agenda. Mr. Webber seconded the motion. The
motion carried unanimously (5-0).

APPROVAL OF MINUTES

a. April 9,2019

Chairperson Dohmen explained that in front of the board were two set of
minutes. One set of minutes summarized the meeting and captured the
motions while the other set only captured the motions while the content
of the meeting was presented by reference to the attached transcript
prepared by a court reporter working for the appellee (BHAPTS).
Chairperson Dohmen said that this could be perceived as being biased.
She notes that a court reporter is expensive to hire and would be an undue
burden for some appellants. Ms. Martin asked for an example of when
there could be a similar situation. Chairperson Dohmen said that this was
a first. However, she still does not like the idea. Ms. Stevens-Rosa noted
that she is for adopting the set of minutes that does not reference the
transcript and that reading a court transcript would be burdensome as it
takes a long time. Mr. Siklosi feels that adopting the set of minutes
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referencing the transcript could be seen possibly as being partial, as the
court reporter is paid.

Patrick Lyons, Esq., for Eaton Peabody, counsel for the appellee
(BHAPTS) who is referenced as a party in said minutes, asked for
permission to speak.

Mr. Siklosi moved to not open it to the public. Chairperson Dohmen
seconded the motion. The motion failed (2-3) with Ms. Martin, Mr.
Webber and Ms. Stevens-Rosa voting against it.

Mr. Lyons was given the permission to speak.

Mr. Lyons referenced a letter between Attorney Grief, counsel for the
appellant, and Eaton Peabody, counsel for the appellee, where Mr. Grief
noted his support to have the transcript as part of the submittal to the
Superior Court. Mr. Lyons argued that if the board approved the minutes
referencing the transcript that it would be admissible in court.

The board remarked that its action of excluding the transcript would not
preclude BHAPTS from submitting the transcript to the court as Mr.
Lyons previously mentioned that the parties had already agreed to accept
the transcript in court. Mr. Lyons argued that having the board adopt the
transcript by reference would ensure that the transcript would be used as
part of the record in court.

Mr. Perry Moore, representative for BHAPTS, asked, from the floor, for
a point of order. Chairperson Dohmen recognized the request and said
that the board would discuss the point of order. Mr. Perry requested a
transcript of the ongoing meeting so that the court understands what
happened at the meeting. He said that BHAPTS could have a court
reporter prepare a transcript from the recording. Chairperson Dohmen
responded that staff minutes and not a transcript would be prepared for
the ongoing meeting.

Ms. Stevens-Rosa moved not to adopt this precedent of using

transcription in lieu of the traditional minutes. Mr. Siklosi seconded
the motion. The motion carried unanimously (5-0).
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Ms. Martin moved to adopt the minutes. Ms. Stevens-Rosa seconded
the motion. The motion carried (4-0-1) with Mr. Siklosi abstaining.

Chairperson Dohmen noted that in the minutes that the board just
adopted, there was a discussion on page 4 pertaining to someone in the
audience calling for a point of order. It reads, “A person in the audience
called for a point of order and asked to speak. Upon conferring with Mr.
Pileggi, Chairperson Dohmen declined the request.” To clarify what is a
point of order, Chairperson Dohmen proceeded to read from Robert’s
Rules of Order.

“Point of Order - purpose: to correct a breach in the rules. No second; not
debatable; presiding officer rules on the point; cannot be reconsidered.”
Chairperson Dohmen mentioned that “cannot be reconsidered” is not true
as someone can appeal the chairperson’s ruling, which would bring the
decision to the board as a whole.

She continued, “The purpose of a point of order is to correct a breach in
the rules when the presiding officer does not correct it, or when the
presiding officer makes a breach of the rules. Point of order should not be
used for minor infractions. It does not need a second, can interrupt a
speaker, and is ruled upon by the chair. A point of order is made at the
time of the infraction....” Chairperson Dohmen gave examples of when a
point of order is applicable. It could be someone leaving the room and
there is no longer a quorum for a vote. A motion is made and the board is
about to take a vote before there is a second. Chairperson Dohmen gave
more examples and stressed that a point of order can only be used for
procedural and technical matters.

Chairperson Dohmen indicated that Ms. Martin is retiring and thanked
her for years of wonderful service. Ms. Martin is presently the board’s
secretary.

Ms. Martin nominated Mr. Webber as Secretary. Mr. Siklosi
seconded the motion. The motion carried unanimously (5-0).

PUBLIC HEARINGS
None
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OTHER BUSINESS
a. BOA Rules of Procedure — Chairperson Dohmen referenced the

section of the board’s Rules of Procedure titled Receipt of
Documents, regarding the number of copies that need to be submitted
for an appeal.

Mr. Siklosi moved to change the apparent typographical error
from 10 copies to 12 copies consistent with the Land Use
Ordinance. Ms. Martin seconded the motion. The motion carried
unanimously (5-0).

Chairperson Dohmen explained that on page 2 of the Rules of
Procedure, fourth paragraph, there is a hyphen between the words
‘land’ and ‘use’ that needs to be removed.

Mr. Siklosi moved to take the hyphen between ‘land’ and ‘use’
out and leave it as a space. Mr. Webber seconded the motion. The
motion carried unanimously (5-0).

Chairperson Dohmen referred to the Land Use Ordinance 125-103
Dlg (p. 125:135) where it reads Rules — Said hearing shall be
conducted according to rules adopted by the Board of Appeals. Ms.
Dohmen proposed that the board’s Rules of Procedure be attached to
every appeal application that anybody gets, so that the appellant has
them, knows it is required that they follow them, and cannot say that
they did not know it, they never saw them, or that they never had
them.

Ms. Martin moved that the board’s Rules of Procedure be
appended to all applications for appeal. Mr. Webber seconded the
motion. The motion carried unanimously (5-0).

The Planner explained that changing the number of copies in the
Rules of Procedure would be in conflict with what is required in the
Land Use Ordinance.

Ms. Stevens-Rosa would like the town to move toward a

paperless/digital system. She said that she would no longer accept
paper packets.
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Mr. Siklosi moved to rescind the vote on number of copies and
have the number of copies conform to the Land Use Ordinance.

Mr. Webber second the motion. The motion carried unanimously
(5-0).

VII. BOARD MEMBER COMMENTS AND SUGGESTIONS FOR THE
NEXT AGENDA

Ms. Martin mentioned that it would be great to get some younger folks
on the board.

VIII. ADJOURNMENT

At 5:15 PM, Mr. Webber moved to adjourn the meeting. Ms. Martin
seconded the motion. The motion carried unanimously (5-0).

Signed and approved

Robert Webber, Board of Appeals Secretary Date

H:\Board of Appealsi2019AB-2019-01 West Street Extenstion'Minutes 06-13-2019v2 docx

Page 5 of §



STATE OF MAINE SUPERIOR COURT

Penobscot, ss Docket No. BANSC AP-19-18
Elizabeth Mills

Plaindff,
. ORDER ON PLAINTIFF'S 80B

COMPLAINT and Motion to Stay
Town of Bat Harbor and BHAPTS, L1LC
Defendants.

Before the court is plaintiff Elizabeth Mills’ Rule 80B complaint requesting review of
govemnmental action. Ms. Mills challenges the Town of Bar Harbor Board of Appeals’ (Board)
decision dismissing her appeal to the Board, which challenged the Town Planning Board's decision
granting a building permit to defendant BHAPTS, LLC. The Town of Bar Harbor has taken no
position on the legal issues raised in this 80B action and is participating in this matter only to
monitor proceedings.! For the following reasons, the Court vacates the Board’s decision and

remands the case back to the Board for further proceedings consistent with this opinion.
I Background
BHAPTS applied to the Bar Harbor Planning Board for permission to make alterations to 2
rental property located at 25 West Street Extension, Bar Harbor. BHAPTS seeks to turn the
property ianto an eighteen-unit housing project for its seasonal workforce. The Town Planning
Board held hearings on this application on December 5, 2018 and January 16, 2019. The Planning
Board approved the application and then issued a written decision on Febmary 6, 2019. Ms. Mills

owns 2 historic property adjacent to the proposed housing project and opposes the Planning Board'’s

} As stated in an October 11, 2019 letter to the court by the Town's attomey, Edmund J. Bearor, the Town of Bar
Harbor “uakes no position with regard to this pending appeal” and is “not participating in this appeal except to
monitor.” According to Attorney Bearor, the Town's position should be understood as identical to the positions of its
appointed Boards,



decision to allow the housing project. Ms. Mills appealed the Planning Board’s decision to the Bar
Harbor Board of Appeals (Board) on March 8, 2019 and submitted copies of her written statement
and a portion of the record of the Planning Board proceedings on March 19, 2019. The Board then
held a heading on her appeal on Apsl 9, 2019.

The Town’s land use ordinance sets forth procedural rules for the Town’s Board of Appeals,

including a requirement that appellants provide certain matedals to the Board. The procedural rules

at issue in this case are found in Bar Harbor, Me. Land Use Ordinance §§ 125-103B2, 125-103C(1)3,

and § 125-103D(1)(b)(1)-(3)* (une 13, 2019).

2 Bar Harbor, Me. Land Use Ordinance § 125-103B (June 13, 2019) provides the following:
Application. A application for an administrative appeal shall include the following and must be filed with the
Planning Department within 30 days of the decision or action b:mg appeated:
1. A completed application for appellate ot de novo review on 2 forn prescrbed by the Planning
Department
2. An administrative fec and a public notice fee, which fees shall, from time to time, be set by the Bar
Harbor Town Council.
3. In the case of an appeal to be heard by appellate review, 2 notice of the applicable parts of the record
10 be transcibed at the expense af the appellant;

3 Bar Harbor, Me. Land Use Ordinance § 125-103C(1) (June 13, 2019) states:
Appellate review hearings.

a) At least 20 days prior to the Board of Appeals meeting at which an appellant is to be heard in an
appellate review hearing, the appellant shall fle with the Planning Department 12 copies of the parts
of the record on appeal upon which the appellant plans to rely, along with 12 copies of a written
statement setting focth the appellant’s position as to the basis for the appeal and the relief requested.

b) No later thaa seven days prior to the public hearing on the appeal, any other person wishing to
present either parts of the record on appeal not submitted by the appellaat or a written statement
setting forth that person's position on the appeal may fle 12 copies of such matedals with the
Planning Department.

4 Bar Hasbor, Me. Land Use Ordinance §125-103D(1) June 13, 2019) states:
Hearing.
1. Appellate review hearings.
R
b. Appellate review hearings shall be limited to review of the record on appeal. The appellant
aad other parties may submit written argument and use illustrative aids that highlight or
otherwise help the Board understand the record on appeal but may not introduce any
evidence that was not presented to the decision-maker below. The Record on appeal shall
consist of;
1. Transcdpts of the hearngs held below;
2.  Exhibits and other documentary evidence submitted to or considered by the
decision-malker below; and



The Aprl 9, 2019 hearing mainly concerned whether Ms. Mills’ appeal application met the
procedural requirements set forth in § 125-103 of the Town’s land use ordinance. BHAPTS argued
that Ms. Mills’ appeal application failed to meet these procedural requirements because: (1) she failed
to provide a timely filing fee; (2) she did not provide complete transcripts of the Planning Board
proceedings and the transeripts she did provide were incomptehensible; and (3) she did not provide
the Board with all the documeats relied on by the Planning Board.

After deliberations, the Board unanimously held that Ms. Mills did not submit sufficient
documeants for the Board to review ber appeal and dismissed the appeal application. (PL’s Br. Ex. C,
at 32-38.) Durng the Board’s deliberation, Board members voiced concerns that the transcripts Ms.
Mills submitted had transcription errors and that because Ms. Mills did not submit a complete
transcript of the Planning Board’s proceedings, her transcripts were difficult to follow and did not
provide adequate information about what the Planning Board based its decision upon. (PL’s Br. Ex.
C, at 32-34.) Board members also indicated that Ms. Mills appeal application was incomplete because
it was missing the final site plan approved by the Planning Board as well as other materals from the
Planning Board proceedings. (PL’s Br. Ex. C, at 34-38). Some Board members were further
concerned that Ms. Mills may not have submitted 12 copies of her written statement and the record

she intended to rely upon in her appeal; however, the Board never determined explicitly or implicitly

whether or not Ms. Mills had submitted the necessary number of copies.>

3. ‘The decision being appealed, factual findings made by the decision-maker
below and any other rulings or decisions made by the decision-maker below
that are relevant to the issues on appeal

5 The hearing transcrdpt indicates the Board was unsure whether Ms, Mills' attomey had submitted 12 copies of her
written statement 3od the parts of the record she intended to rely upon. When the Board's Chair, Ms. Dohmen,
indicated that the Board may not have received 12 copies, Ms. Mills' attomey stated that he had provided 12 copies to
the Board, PL’s Br. Ex. C, at 15-16. Board Chair Dohmen then asked the Town’s Planning Director, Ms. Chamberlain,
whether 12 copies were submitted and she stated she was unsure whether there were 10 or 12 copies. (PL's Br. Ex. C, at
16,) {'I'm not sure if there were ten or nwelve, but there were, I believe, six bound like copies like this [indicates], and
then there was a whole bunch of copies not ia binders.”) Ms. Mills’ artorey then stated again that he had submitted
twelve copies. (PL's Br. Ex. C, at 16.) The Board's attomey later advised the Board that they needed to decide how
many copies of the record were filed, (PL's Br. Ex. C, at 27, 34). However, the record indicates the Board did not make
a finding on whether Ms. Mills’ had submitted the required 12 copies. Based on the record provided, the court must



The Board issued a written decision on April 12, 2019 making the following findings:

“Based on the evidence in the administrative record, and after conducting their

review, the Board of Appeals finds, on procedural matters:

1. The appellant fee was not paid within 30 days of the decision of the Planaing
Board on February 6, 2019
2. Appeal application is incomplete.
3. Meaningful portions of the record are missing such as the Planning Board-
approved site plan and complete transcrpts of the hearings.
4. The transcripts provided are incoherent and deficient.
5. The failure of the appellant to provide a meaningful record would not allow
the board to review fairly the actions of the Planning Board.
6. Dismissal of the appeal is appropriate based on 125-103 B, C, and D.”
The Board determined: (1) the plintiff's failure to pay the filing fee was waived, as the
appropriate Town officials apparently did not know the amount to be charged whea Ms.
Mills’ attorney attempted to pay; but that (2) the submitted application was incomplete as it
did not meet the requirements of § 125-103 of the Town’s land use ordinance. The Board
then concluded that “on a procedural matter” the appeal should be dismissed. On May 10,
2019, Ms. Mills filed 2 complaint pursuant to M. R. Civ. P. 80B, challenging the Board’s
determination.

Ms. Mills argues: (1) that the Board of Appeals erred by misinterpreting the
procedural rules in § 125-103 and applying that misinterpretation of the law to her appeal
application; (2) that under the Town’s land use ordinance, the Board lacks the power to
dismiss an appeal on procedural grounds; (3} that she met the procedural requirements in §
125-103; and (4) the Board should have decided her appeal on the merits.

I Standard of Review

conclude that the Board did not make a finding regarding the number of copies that Ms. Mills' submitted to the Board.
Appletree Cottage, LLC v. Town of Cape Elizabeth, 2017 ME 177,99, 169. A3d 396 {when reviewing govemmental action
pursuaat to M. R. Civ. P. 80B, the court will neither emback on an independent and ogginal inquisy, nor review the
matter by implying the findings and grounds for the decision from the avaidable record;) see alio Fismmer v. Town of Cape
Eékzpbeth, 2017 ME 195,117, 170 A.3d 797.



When the Superior Court reviews a municipal board of appeals decision pursuant to
80B it directly reviews the record developed before the board of appeals for abuse of
discretion, errors of law, and findings not supported by substantial evidence. 27 Seabran,
LLC v. Town of Naples, 2017 ME 3, 1§ 9-10, 153 A.3d 113; Duffy ». Town of Berwick, 2013 ME
105, 9 13, 82 A.3d 148; M. R. Civ. P. 80B. Substantial evidence exists if there is any
competent evidence in the record upon which a reasonable mind would rely as sufficient
support for a conclusion. 27 Seabran, 2017 ME 3, § 10, 153 A.3d 113; Osprey Family Tr. v.
Town of Owis Head, 2016 ME 89, 19, 141 A.3d 1114. The fact that the record before the
local agency is incoasistent or could support a different outcome does not render the
decision wrong. Duffy, 2013 ME 105, § 22, 82 A.3d 148. However, the court will neither
embark on an independent and original inquiry, nor review the matter by implying the
findings and grounds for the decision from the available record. Appletree Cottage, LLC v.
Town of Cape Elizabeth, 2017 ME 177,99, 169. A3d 396; Fissmer v. Town of Cape Eligabeth,
2017 ME 195, 17, 170 A.3d 797 (court will not imply findings or create an analytical
construct to attribute to a municipal agency’s decision, because that judicial intervention
would prevent the court from propetly determining whether the municipal action is
supported by the evidence and invite judicial usurpation of administrative functions.)

The interpretation of a local ordinance is a question of law and is reviewed de novo.
Dxuffy, 2013 ME 105, § 13, 82 A.3d 148. The party seeking to overturn the municipal
agency’s decision bears the burden of persuasion to demonstrate emror. Bea/ v. Town of
Stockton Springs, 2017 ME, 6, 9 13, 153 A.3d 768; Duffy, 2013 ME 105, § 13, 82 A.3d 148.

II.  Analysis
1. Procedural Requirements for Appeal Applications to the Bar Harbor

Board of Appeals



Ms. Mills argues that she was only required to meet the requirements of § 125-103B
and § 125-103C, i.e. she was required to submit: (1) a completed application for appeal on
the Town planning department’s form; (2) an administrative fee; (3) a notice of the
applicable parts of the record to be transcribed at her expense; (4) 12 copies of the parts of
the record on appeal upon which she planned to rely; and (5) 12 copies of a written
statement setting forth the basis of her appeal and the relief she requested. Ms. Mills asserts
that while § 125-103D(1)(b) establishes the scope of the permissible record on appeal, it
does not require applicants to provide all of the documeats described in the subsection.

BHAFPTS argues that § 125-103D(1)(b) requires appeal applicants to provide all of
the documents described in the subsection, meaning: (1) all transcripts of the hearings held
below; (2) all exhibits and documentary evidence submitted to or considered by the decision-
maker below; and (3) the decision being appealed, and any other rulings or decisions made
below that are relevant to the issues on appeal. According to BHAPTS, § 125-103D(1)(b)
creates a floor that obligates applicants to provide the Board with a complete record of the
proceedings below, not just the portions of the record upon which they intend to rely upon
in their argument to the Board. BHAPTS contends that § 125-103B and § 125-103C create
additional requirements on top of § 125-103D(1)(b).

Interpretation of a local ordinance is a question of law and is reviewed de novo. 27 Seabran,
2017 ME 3, 12, 153 A.3d 113; Aydelott v. City of Portland, 2010 ME 25, 10, 990 A.2d 1024. The
court looks first to the phin meaning of the ordinance’s language, and construes its terms reasonably
in light of the purposes and objectives of the ordinance and its general structure as a whole. Fismer,
2017 ME 195, Y 15, 170 A.3d 797; Stewart v. Town of Sedgwick, 2002 ME 81, 9 6, 797 A.2d 27. If the
meaning of the ordinance is clear, the court will look no further than its plain meaning, 27 Seabran,
2017 ME 3, 112, 153 A.3d 113; Rudoiph ». Golick, 2010 ME 106, 9, 8 A.3d 684. In reviewing the

local agency’s application of an ordinance, the court accords substantial deference to the agency’s



characterizations and fact-findings as to what meets the ordinance's standards. Fissmer, 2017 ME
195, 1 13, 170 A.3d 797; Bryant, 2017 ME 234, 12, 176 A.3d 176. Ms. Mills bears the burden of
persuasion on appeal because she seeks to overtum the Board's decision. 27 Seabran, 2017 ME 3,
10,153 A.3d 113,

Looking to the plain langnage of § 125-103B, C, and D in light of the general structure of
the whole ordinaace, the Court conctudes that a party appealing a Town of Bar Harbor Planning
Board decision to the Bar Harbor Board of Appeals must, subject to the ordinance’s timing
requirements, submit the following items to the Board of Appeals:

A completed application for appeal on the Town planning department’s form;

An administrative fee;

A notice of the applicable parts of the record to be transcribed at the party’s expense;
12 copies of a written statement setting forth the basis of her appeal and the relief she

requests; and
5. 12 copies of the parts of the record on appeal upon which she plags to rely.

ol o o

When read as a whole, it is plain that § 125-103 of the ordinance was intended to create a method
where the record on appeal is developed by relying on an adversarial process. Under § 125-103, the
appellant and all of the interested parties are called on to submit what portions of the record they
believe are pertinent to the appeal. This is shown by the parallel language in § 125-103C(1)(a) and
(b). § 125-103C(1)(a) is entitled “submissions generally” and mandates the appellant (ie. the
ordinance states, “appellant shall file . . ") to provide 12 copies of the record on appeal upon which
the appellant plans to rely along with 12 copies of the appellant’s written argument and request for
relief. This language is immediately followed by a provision allowing any other interested party to
present their own written statement and parts of the record on appeal that wete not submitted by
the applicant. In this scheme, both the appellant and any interested parties are asked to provide the
Board with the parts of the record they intend to rely upon but, contrary to BHAPTS’ contention,

DO party is required to provide a complete record.



§ 125-103D, entitled “hearng,” then provides a sedes of rules governing the Board of
Appeal’s administration of appellate hearings. § 125-103D(1)(b) opens with the sentence, “sppellate
review hearings shall be limited to review of the record on appeal.” The subsection then lays out
what may constitute the record on appeal, i.e. transcripts of the hearings below, etc. Contrary to
what BHAPTS suggests, this subsection does not require the appellant or any other party to supply 2
complete and comprehensive tecord of the proceedings below. The subsection contains no
language actually directing the appellant to provide these items and plainly does not require the
appellant to provide a complete record of all transcripts of hearings in the proceedings below.

Unlike § 125-103C(1), § 125-103D(1)(a) does not use language such as the ‘appellant shall’ or
‘appellant must” § 125-103D is mainly directed at establishing the range of materials the BOA could
consider on appeal rather than what materials the appellant or other party must submit as part of the
appeal process. The language and structure of the Town's ordinance demonstrates § 125-103D(1)(a)
was intended to demarcate the limits of the record on appeal that the Board of Appeals could
consider, not act as a mandate tequiring an appellant to provide certain matedals in his or her
application for appeal.

§ 125-103B then sets some additional procedural requirements for appellants regarding
applications for appeal. The subsection requires appellants to provide a filing fee, 2 completed
application form from the Town’s planning department, 2nd a notice of the applicable parts of the
record that the appellant will pay to transcdbe. None of this language indicates the Town of Bar
Harbor inteaded to require appellants to provide the complete and exhaustive record as suggested
by BHAPTS.

2, Phintiffs Request for a Stay

On August 8, 2019 the Bar Harbor Planning Department issued a building petmit to

BHAPTS to construct three 50 by 32 feet concrete foundations at 25 West Street Extension, the

propetty at issue. In late September, the plintiff observed citcumstances, such as removal of trees



on the BHAPTS property, that suggested construction was commencing on the foundations for the
BHAPTS housing project. On October 3, 2019, Ms. Mills filed 2 motion for a stay pending appeal
pursuaat to Rule 80B(b), requesting that the Court enjoin any further construction activities by
BHAPTS pending resolution of the appeal. Ms. Mills seeks to maintain the status quo until her
challenge to the Planning Board’s decision is finally resolved. October 24, 2019, BHAPTS, LLC
filed an objection. On November 7, 2019, Ms. Mills filed her reply.

M.R. Civ. P. 80B(b) provides that:

Except as otherwise provided by statute, the filing of the complaint does not stay any action
of which review is sought, but tbe court may order a stay upon such terms as it deems proper.

Id. (emphasis added). As interpreted by the Law Court, Rule 80B's purpose is to provide the public

with a “mechanism to test 2 government decision but, by imposing time limits to appeal and not
automatically staying the action being reviewed, it recognizes the countervailing policy that the
administration of government should not be uanecessarily impeded. A broad reading of the non-
stay provision in the rule best reconciles these two policies by not holding govemment hostage by
private patties unless there is somze showing made to the court that a stay is proper.” Cobbosses Dev. Grp. ».
Winthrop, 585 A.2d 190, 194 (Me. 1991) (emphasis added).

Both parties framed their argumeants in terms that suggest this Court would utilize the
Ingrabam standard for obtaining a preliminary injunction to inform its consideration of Ms. Mills’
motion for a stay under Rule 80B(b). Ingrabam v. Univ. of Maine at Orono, 441 A.2d 691 (Me. 1982)
Nothing in the body of Rule 80B(b) nor in the Law Court's interpretation of it, suggests that the
Ingrabam standard controls motions for a stay under Rule BOB(b). However, this Court, like the
Court in Pike Indus. v. City of Westhrook, BCD-WB-Ap-09-31, (Bus. & Consumer Ct. Nov. 17, 2009,
Humphrey, C.J.) looks to Ingrabam for guidance in its consideration of Ms. Mills’ motion.

Under Ingraham, the Court must find that four criterin have been satisfied before granting a

preliminary or permanent injunction:



1} the plintff will suffer irreparable injury if the injunction is not granted. An “irreparable
injury” is an “injury for which there is no adequate remedy at law.” Bangor Historic Track,
2003 ME LEXIS 140, 9 9, 837 A.2d 137;
2) that such injury outweighs any harm which granting the injunctive relief would inflict on
the defendant;
3) phintiff has demonstrated a likelihood of success on the merits (at least a substantial
possibility); and
4) the public interest will not be adversely affected by granting the injunction.
Ingrabam, 441 A.2d at 693; Bangor Historic Track, Inc., 2003 ME 140, 99, 837 A.2d 137. A remedy at
law is adequate, when it is “as practical and as efficient to the ends of justice and its protpt
administration, as the remedy in equity.” Throunsonlos v. Bernier, 61 A.2d 681, 683 (1948).

In connection with her request for a stay, Ms. Mills filed an uffidavit which alleges that if
BHAPTS begins construction on the housing project as her appeal is pending she would suffer
“significant harm™ as an abutting property owner. (Mills Aff. §3.) In September 2019, a naow
tree line on BHAPTS property created a buffer between the back line of Ms. Mills land and
BHAPTS' existing housing structure. Ms. Mills alleges that BHAPTS construction plan would
eliminate this tree line and create multiple three-story apartment structures 10 feet from her property
line. (Mills Aff. § 4) She contends that destroying this tree line will forever change the quiet
enjoyment of her historic home. (Mills Aff.  11.) She states that these trees provide a visual, light,
and noise barier between her property and BHAPTS housing units and that once these trees are
removed and BHAPTS finishes its new worker housing project, she will suffer harm from increased
light and noise disturbances. (Mills Aff. §9.) In September 2019, BHAPTS removed a significant
portion of these trees in preparation for construction on its housing project. (Salvatore Aff. § 24.);
(Salvatore Aff. Ex. F); (PL’s Mot. to Stay, Ex. A, B, C)

She further alleges that since BHAPTS took control of the property, noise disturbances,
trespassing, and littering have increased. (Mills Aff. §8.) She states that should BHAPTS complete

the bousiag structure and move in more workers, she would suffer from increased trespassing and

littering on her property. (Mills Aff. §49, 11.) However, she is not certain that BHAPTS’ tenants

10



are the actual source of her current issue with littering and trespassing. (Mills A£f. §8) She also
contends that if BHAPTS completes the housing project, she “will not be able to change the pattern
of noise, trespass, late-night disturbances and light pollution that is already a problem with the
worker housing complex.” (Mills Aff. § 11.)

After considering the record and the parties’ arguments on this issue, the Court grants Ms.
Mills’ request to stay further construction activiies by BHAPTS. The Court finds as follows:
1) The plantiff wi irre injury if the injunction § nted.

Currently there are 4 apartmeat buildings on BHAPTS property, these
buildings contain 16 apartments and are permitted to house 80 people (5 people in
each of the 16 “small” apartments). These 4 buildings are located primarily along the
North Woodbury Road and West Street Extension. The current 4 buildings have 4
apartments each. Under the new plan, there would be 7 apartment buildings on
BHAPTS' property, and these buildings would contain 18 apartments and would be
permitted to house 90 people (5 people in each of the 18 “large” apartments, some
of such 18 apartments having 4 separate bedrooms with private bathrooms). Two of
the new buildings would sit 10 feet from Ms. Mills’ property line. BHAPTS has
already removed a significant portion of the trees on its land that served as a buffer
between Mills Jand and BHAPTS' existing apartment buildings. The third pew
building would sit directly in front of one of the new buildings that would sit
proximate to Ms. Mills’ property line.

There is no doubt that the construction of 3 new multi-story residential
buildings along Ms. Mills’ property line along with the destruction of the trees would
increase noise and light coming onto Ms. Mills’ property from the BHAPTS property
and would interfere with her quict enjoyment of her property. Whether the as yet
unknown temporary seasonal workers would trespass and litter on Ms, Mills

1



propetty is unknown, but there is evidence that noise, trespassing, and littering of
liquor bottles and hypodermic needles on Ms. Mills’ property increased after
BHAPTS acquired the property and converted it into temporary wotker housing.
The Court is satisfied that continued construction before the resolution of
the appeal will impact Ms. Mills in 2 way that may not be remedied through an award
of money damages. There is no adequate remedy at law. The record indicates that
should BHAPTS finish construction of its apartment buildings and house more
workers there, the alleged repeated nuisances, trespasses, and littering that Ms. Mills
has suffered may increase. If Ms. Mills were to later bring tort actions for trespass
and nuisance and succeed, her alleged harms would not be adequately remedied by
an award of money damages alone.* Moteover, given the nature of the housing, each
tourist season may well bring different tenants to the buildings.
Finally, the Court is not confident that The Town of Bar Harbor would require
destruction of the new buildings once constructed, even if it were determined that the LUO was
violated. The Planning Board ignored its attorney’s advice in approving this matter, and this

leads the Court to question whether the Town would order the removal of the buildings.’

on the defendant.

&«

Isreparable injury can be demoastrated where the plaintff is subject to repeated temspasses, to a

contiouing auisance or wheze he faces the prospect of a multiplicity of law suits in order to obtain rehief” Phurde ».
Valley $no-Riders, No. CARSC-CV-02-007, 2002 Me. Super. LEXTS 41, at *6 (March 18, 2002); Wikon o Harrishurg et al
107 Me. 2017, 218, 77 A. 787 (1910).

7 The Town's land use ordinance states that if the Board of Appeals finds that the Planning Board's decision is coatrary
to the land use ordinance “[i]t may reverse the decision, subject to such terms and conditions it considers advisable to
protect the public’s health, safety, and general welfare™, or vacate the decision and remand the matter to the Plaaning
Board. Bar Harbor, Me. Land Use Ordinance §125-103(D)(1){1) June 13, 2019). Based on this language, it is unclear
whether the Board of Appeals has the authority under the ordinance to order BHAPTS to remove the buildings should
Ms, Mills succeed at the Board of Appeals. If this is true, than Ms. Mills would need to bang subsequent proceedings
against BHAPTS in the courts for further relief. Given the court’s finding that Ms. Mills is likely to succeed in
ovestuming the Planning Board's decision, this outcome seems grossly inefficient

12



3)

The project in question will house an additional 10 seasonal wotkers. While
BHAPTS might have to find an alternative location to house these 10 workers for
the 2020 tourst season, the Court finds this injury does not outweigh the poteatial
injury to the Plaintiff. BHAPTS will not be in any worse position than it has been in
for the preceding tourist seasons.

Plzintiff has demonstrated a substantial possibility of success of the merits.

This Court is remanding this matter to the Bar Harbor Board of Appeals for
action consistent with the Court’s instruction on what materals a party must submit
to the Board of Appeals to pursue an appeal of a decision of the Bar Harbor
Planning Board (see page 7-8 of this decision). Whether submitted by Ms. Mills or
BHAPTS, it appears that the Board of Appeals has the materials necessary to
consider the merits of Ms. Mills’ arguments. See (Pl’s Br. Ex. C, at 7, 20) (indicating
that BHAPTS submitted supplemental records to the Board of Appeals and is
confident the Board has a sufficient record to adjudicate the merits); (Def.’s Br. 7, 8)
(indicating that BHAPTS provided records to the Board of Appeals to supplement
the record provided by Ms, Mills).

There is a substantial possibility that Ms. Mills will succeed on the merits
before the Board of Appeals on one or more of the following issues:

2. The Planning Board’s decision that the four non-conforming structures
and non-conforming use could be expanded and enlarged for temporary
worker housing in seven buildings, including construction of three new
buildings and reconfiguration of the existing four structures;

b. The Planning Board’s decision that the “huse development density” was

9 units, not 8;

13



¢. The Planning Board's decision that the maximum density was 18 units,
not 16;
d. The Planning Board’s decision that only 2 of the 18 units needed to be

“affordable housing,” a5 defined by the LUO; and poteatially other

issues.
4) ic interest will n ly affecta ing the stay.

Appropriate enforcement of the LUO is in the public interest. Additional
lodging for the 2020 tourist season for 10 workers will not adversely affect the public
interest BHAPTS has indicated that it will find housing for these 10 people
elsewhere, as it apparently has done in the past. While these 10 people may be
important to BHAPTS business interests, the public intetest will not be adversely
affected by pranting the stay.

The Court is not satisfied that any security should be provided by Ms. Mills in connection
with the granting of this stay. First, the court is not convinced that Rule 80B provides this
mechanism to the Defendant, and even if it did, that it would be appropurate in this case. Moreover,
the Court is not at all persuaded by the Defendant’s calculation of the estimated “project delay
losses.”

The Motion to Stay is granted.

III. Conclusion
Upon consideration of the record and the parties’ arguments, the court concludes that the
Bar Harbor Board of Appeals misinterpreted and misapplied the procedural rules in Bar Harboer,
Me. Land Use Ordinance § 125-103, which govem appellate review applications to the Board.
Looking to the plin-meaning, structure, and purpose of § 125-103, the court concludes that the

ordinance required Ms. Mills, subject to the ordinance’s timing requirements, to submit the
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following materials as part of her appeal application: (1) a completed application for appeal on the
Town planning department’s form; (2) an administrative fee (which has been waived); (3) a notice of
the applicable parts of the record to be transcribed at the party’s expense; (4) 12 copies of a written
statement setting forth the basis of her appeal and the relief she requests; and (5) 12 copies of the
parts of the record on appeal upon which she plans to rely. The record demonstrates that the Board
did not assess Ms. Mills’ application according to these requirements; this mistake constitutes an
error of law and therefore, the court vacates the Board’s decision and remands the matter back to
the Board for further proceedings consistent with this opinion. 5 M.R.S. § 11007.
Ms. Mills’ Motion for a Stay is granted.
The entry is as follows:
1. The Town of Bar Harbor Board of Appeals decision is vacated and the matter is remanded
to the Board of Appeals for further proceedings consistent with this opinion.
2. Plaintiff’s request for a stay is granted.
The Clerk is directed to incorporate this order on the docket by reference.

Dated: ___I1 !aﬂh‘l X%VL/"/

Ann M. Murray, Justice
Maine Supedor Court

ORDER/JUDGMENT ENTERED IN THE
COURT DOCKET ON: j2a-2 -9




STATE OF MAINE SUPERIOR COURT

Penobscot, ss5 Docket No. BANSC AP-19-18
Elizabeth Mills

Plainuff,
v. ORDER

Town of Bar Harbor and BHAPTS, L1LC
Defendants.

Plaintiff's request to file a reply memorandum in support of her motion for a stay pending

appeal of 10 pages is granted.

u)a7)it
Date pene P g

Ann M. Murray, Justice
Maine Superior Court

ORDER/JUDGMENT ENTERED IN THE
COURT DOCKET ON:__ [2-1-19




STATE OF MAINE SUPERIOR COURT

Penobscot, ss Docket No. BANSC AP-19-18
Elizabeth Mills

Phintff,
v. ORDER

Town of Bar Hatbor and BHAPTS, L1LC
Defendants.

Phintiff’s request for a non-testimonial hearing on her motion for a stay pending appeal is

denied.

MERY/: Y

Date Ann M. Murray, Justice
Maine Superior Court

ORDER/JUDGMENT ENTERED IN THE
COURT DOCKET ON:__ j 2 ~A- 13




GILBERT & GREIF, P.A.
ATTORNEYS AT LAW
YOUR LAW PARTNER®M
www.vourlawpartner.com

e-mail: info/@vourlawpartner.com

82 COLUMBIA STREET
P.0. BOX 2339
BANGOR, ME 04402-2339

CHARLES E. GILBERT, Il
ARTHUR J. GRETF
ERIK M. P. BLACK

PEGGY B. GILBERT, OF COUNSEL

January 14, 2020

Bar Harbor Planning Department
ATTN: Michelle Gagnon

93 Cottage St.

Bar Harbor, ME 04609

Dear Michelle,

MAINE TOLL FREE
1-800-427-2293
(207)947-2223

TELECOPIER/FAX
(207) 941-9871

Enclosed please find a letter from Elizabeth Mills which authorizes me to represent her in
her absence at the hearing scheduled for Tuesday, February 11, 2020, and all hearings thereafter.

Sincerely,

Arthur J. Greif

ajg@yourlawpartner.com
AJG/mek

CC:  Andrew Hamilton, Esq. (w/encl.)
Daniel Pileggi, Esq. (w/encl.)

Affiliate Office
Mure Gloriane Blais, Lawyer
PO Bos 260, 4473A, Laval
Eac-Mégantic, Québes
CANADA G6B 256
{B19) 5832776



Elizabeth Mills

15 Highbrook Rd
Bar Harbor ME 04609 ’ 132020
December ?_1 2019
Bar Harbor Planning Board Bar Harbor Board of Appeals
93 Cottage St 1 93 Cottage St I
Bar Harbor, ME 04609 Bar Harbor, ME 04609

Dear Members of the Plroniug Board and Bacsd of A nneolg

By this letter I expressly authorize Arthur J. Greif, Esq., and any attorney at his firm to
represent me for any proceedings before the Planning Board and/or Board of Appeals and in
particular, for the hearing scheduled before the Board of Appeals on Tuesday, February 11, 2020.

Qunbein i, Mclhs

Elizabeth Mills



GILBERT & GREIF, P.A.

CHARLES E. GILBERT, Il ATTORNEYS AT LAW MAINE TOLL FREE
ARTHUR J. GREIF YOUR LAW PARTNER®M 1-800-427-2293
ERIK M. P. BLACK www.vourlawpartuner.com (207)947-2223

e-mail: info@yourlawpartner.com

82 COLUMBIA STREET
PEGGY B. GILBERT, OF COUNSEL P.0. BOX 2339 TELECOPIER/FAX

BANGOR, ME 04402-2339 (207) 941-9871

February 3, 2020

Bar Harbor Planning Department R EC E IVE D

ATTN: Michelle Gagnon

93 Cottage St. EB 04 2020
Bar Harbor, ME 04609

TOWN OF BrR HARBOR

Dear Michelle, PLANNINGICNOE SMFORCEMENT

Enclosed please find 12 copies of Appellant’s supplemental brief together with Exhibits
A and B thereto. I am at the same time copying attorneys Hamilton and Pileggi on this filing and
I thank you for taking the necessary steps for making sure the Board of Appeals receives the
necessary copies for next Tuesday’s hearing.

Thank you in advance for your efforts.

Sincerely,

O ) G,

Arthur J. Greif
aje@yourlawpartner.com

AJG/mek

CC: Andrew Hamilton, Esq. (w/encl.)
Daniel Pileggi, Esq. (w/encl.)
Elizabeth Mills (via e-mail only)

Affiliate Dilice
Mire Gloriane Blais, Lawyer
PO Box 260, 4473A, Laval
Lac-Mégantic, Quebee
CANADA G6B 256
{B19) 583-2776



TOWN OF BAR HARBOR BOARD OF APPEALS RECE,VED

=504 2000
ELIZABETH MILLS, L QN OF B8 Hanao
Appellant " Co0E EroRcEET
V.

Appellant’s Supplemental Brief
BHAPTS, LLC.,

[ i S e T

Appellee

By agreement of the parties, any supplemental briefing on legal issues must be submitted
in 12 copies to the Planning Department on or before Tuesday, February 4, 2020. This is Ms.
Milis’ supplemental brief.

Introduction

First, attached as Exhibit A is a written authorization by Ms. Mills which has already
been filed with the Planning Department which authorizes any attorney at Gilbert and Greif, P.A.
to represent her even though she may not be physically present for next week’s hearing.
Secondly, although Appellee insists that the decision by the Superior Court is not part of the
“record,” it is clearly the law of the case as attorney Pileggi can explain. It is obviously not
something the Planning Board could have reviewed because the Superior Court decision of
November 27, 2019 came long afler the Planning Board granted site-plan approval much earlier
that year. However, to not consider what the Superior Court has already ruled would be akin to a
lower court in the late 1950's confronting a challenge to school segregation and declining to even
consider what the United State Supreme Court had ruled in Brown v. Board of Education, 337

U.S. 483 (1954). Justice Murray’s opinion must necessarily help this Board of Appeals shape its

decision-making process.



Justice Murray’s decision is attached hereto as Exhibit B. Because Justice Murray
ultimately granted a stay of the underlying site-plan approval by the Planning Board for this
temporary worker housing expansion, she has analyzed both the decision of the Board of
Appeals in dismissing the appeal on procedural grounds (which action she overturned) and the
underlying decision by the Planning Board on the substance of the zoning dispute.

While I urge the Board of Appeals to read the entire decision by Justice Murray, I would

draw its attention to two separate parts of that decision, the first found at page 12 where the

Court stated:

Finally, the Court is not confident that The Town of Bar Harbor would require
destruction of the new buildings once constructed, even it were determined that the LUO
was violated. The Planning Board ignored its attorney’s advice in approving this matter,

and this leads the Court to question whether the Town would order the removal of the
buildings.

Footnote 7, also found at page 12, provides as follows:

The Town’s LUO states that if the Board of Appeals finds that the Planning Board’s
decision is contrary to the LUO “[i]t may reverse the decision, subject to such terms and
conditions it considers advisable to protect the public’s health, safety, and general
welfare”, or vacate the decision and remand the matter to the Planning Board. Bar
Harbor, ME. Land Use Ordinance §125-103 (D) (1) (1). Based on this language, it is
unclear whether the Board of Appeals has the authority under the ordinance to order
BHAPTS to remove the buildings should Ms. Mills succeed in the Board of Appeals. If
this is true, then Ms. Mills would need to bring subsequent proceedings against BHAPTS
in the courts for further relief. Given the Court’s finding that Ms. Mills js likely to

succeed in overturning the Planning Board’s decision, this outcome seems grossly
inefficient.

(emphasis added).

As this footnote makes clear, the Court, in order to grant a stay pending appeal, found
that Ms. Mills was likely to succeed in overturning the decision by the Planning Board. This is
significant. Justice Murray gave a more detailed explanation of the substantial likelihood that

Ms. Mills would succeed in this appeal at pages 13 and 14 of her decision:



There is a substantial possibility that Ms. Mills will succeed on the merits before the
Board of Appeals on one or more of the following issues:

A. The Planning Board’s decision that the four non-conforming structures and non-
conforming use could be expanded and enlarged for temporary worker housing in
seven buildings, including construction of three new buildings and
reconfiguration of the existing four structures;

B. The Planning Board’s decision that the “base development density” was 9 units
not 8;

C. The Planning Board’s decision that the maximum density was 18 units, not 16;

D. The Planning Board’s decision that only 2 of the 18 units needed to be “affordable
housing” as defined by the LUO; and potentially other issues.

(emphasis added).

Finally, Ms. Mills will not respond to the ad feminam attack on her as having some sort
of racial bias toward temporary workers, when she spoke out about how workers needed to be
better treated by their employers and not housed in over-crowded conditions. The issues before
this Board of Appeals are purely legal: did the Planning Board correctly interpret the LUO or
was the Superior Court right that it made 4 or more critical errors? This Board need not get
dragged into the unfortunate ad feminam attack that Appellee has launched at Ms. Mills.

Argument

There were 11 separate interpretation errors made by the Planning Board, any one of
which, standing alone, is sufficient to “reverse the decision.” While one or two errors might be
grounds for simply vacating the decision and remanding the matter to the Planning Board, under
LUO §125-103 (D) (1) (1), the multiplicity of legal errors is such that only a reversal of the
decision will suffice. A complete reversal of the decision, setting out the ways in which the
Planning Board committed legal error, would allow the Appellee to either start from scratch and
submit a completely new application for site-plan approval, or allow the Appellee to seek relief
in the Superior Court to test whether this Board of Appeals has made the right decision. This

offers a basic procedural fairness to the Appellee and Ms. Mills. The alternative would be a



series of potentially endless remands, appeals, remands, and appeals until there was a final
decision, that could, once again, be appealed to the Superior Court. That is not in the interest of
administrative efficiency, judicial efficiency, or the need to have land use matters decided in a

fashion economical and cost-effective for all parties.

1. Expanding Non-conforming Structures and Use

There were four separate times that the Planning Board ignored it own attorney and
ignored the LUO which should have guided its decision. At its December 5, 2018 meeting, it
voted 3-2 Ithat the lot was grandfathered. LUO §125-52 (a) recognizes that lots, structures, and
uses can all be grandfathered. This lot is clearly large enough for as many as eight dwelling
units since it exceeds 85,000 sq. feet and the minimum lot area per dwelling unit for the Village
Residential District is now 10,000 sq. feet. The lot is not too small or non-conforming. It is only
when 16 dwelling units were placed upon the lot and the LUO was then amended to increase the
minimum lot area per dwelling unit that the structures became non-conforming. LUO §125-109
defines “structure, non-conforming” as being a structure which “does not meet the dimensional,
height or setback requirements in the district in which it is located.” This refers to the 10
enumerated dimensional standards of the Village Residential District found at LUO §125-20 (b).
The 10* of those standards is a minimum area per family of 10,000 sq. feet with sewer. Thus, all
four existing buildings, which each have four apartments, are non-conforming: they effectively
create slightly over 5,000 sq. feet per family for an area that has a sewer hookup. They do not
meet the express dimensional standards of the District and are non-conforming structures as
defined by the LUO.

The use, as well, is non-conforming as a Multi-Family II use is now only allowed *“by

planned unit development,” and the current site is not a planned unit development. LUO §125-



69 (S) was added on June 13, 2006 and established the PUD-V process. Thus, the PUD-V
process was never used to permit the Multi-Family 1I use which currently exists.

Here, the applicant is going to create three completely new buildings and significantly
enlarge the actual footprint of the complex. This violates LUO §125-54 (A) which provides “no

non-conforming use shall be enlarged or increased, or extended to occupy a greater area of land.”

It also violates LUQ §125-54 (B) which provides that no existing structure that is devoted in
whole or in part to a non-conforming use “shall be extended or enlarged.” It also violates LUO
§125-54 (C) which provides that “no non-conforming use shall be extended to occupy any land
outside such building.” Finally, LUO §125-55 (A) provides that no “structure shall be enlarged,
altered or extended in any way that increases its non-conformity.”

One cannot take four non-conforming structures and apply that non-conformity to three
entirely new buildings. The Town Attorney advised the Planning Board of this and the Planning
Board, by a 3-2 vote, rejected this considered legal opinion.

Once this Board agrees that both the structures and the use are non-conforming, a
completely different analysis applies to the site-plan review approval process. Rather than
having but two new dwelling units permitted under the rigorous criteria for PUD-V approval and
affordable housing approval, all dwelling units must meet the rigorous requirements for both
criteria. Since the use is a non-conforming use, it cannot be converted to a PUD-V Multi-Family
I1 project without meeting every requirement of the PUD-V process.

2. Miscalculating Base Development Density

The process for approval of a PUD-V is found in LUO §125-69 (S). That includes a

definition of “base development density” based upon the density allowed with what would be a

conventional subdivision application. LUO §125-69 (S) (6) (a) [1]. For the Village Residential



District, the minimum lot size per family is 10,000 sq. feet, as this lot has a sewer hookup. LUO
§125-20 (b) (10). This is a minimum area per family and the fact that there are 85,000 sq. feet
does not allow the Planning Board to round up and call for 9 dwelling units as the base density
allowed. Minimum means minimum. Words have meaning. The remaining 5,000 square feet
cannot be used for a ninth dwelling unit. At its January 16, 2019 meeting, the Town Attorney
made it clear that the base development density would be 8. Nonetheless, none of the 3
individuals who had agreed on December 5, 2018, that the base development density was 9
moved to reconsider their earlier decision. Transcript of 1-16-19 hearing, p. 76.
3. Maximum Number of Units

Base development density is important because under LUO §125-69 (S) a PUD-V cannot

have dwelling units in a number “more than twice the base development density.” LUO §125-69

(S) (6) (a) [3]. Thus, the maximum number of units for a PUD-V would be 16, not the 18

approved, if every other criteria for a PUD-V is met.

4. Number of Affordable Units

The Planning Board ignored its Attorney once again in deciding that only two of the 18
units it allowed needed to be affordable.

First, for the 8§ units that are part of the permitted maximum density without taking
advantage of the PUD-V process, “the minimum number of affordable units or lots must be 20%
of the base development density.” LUO §125-69 (S) (6) (b). 20% of 8 would normally be 1.6,
but the affordable housing portion of the LUO allows rounding down of the fractional sum, LUO
§125-69 (R) (3) (). Thereafter, for the 8 additional units potentially allowed, 4 of the additional
8 must be affordable because “for every additional affordable dwelling unit, an additional

market-rate unit may be allowed.” LUO §125-69 (S) (6) (a) [2] [a]. By simple mathematical



analysis, one of the first 8 units must be affordable and 4 of the next 8 must be affordable, for a
total number of affordable units of 5. In contrast, the Planning Board approved only 2 affordable
units in its December 5, 2018 initial decision by a vote of just 3-2.

Changing the number of mandated affordable units from 2 to 5 is critical. As noted
below, LUO §125-69 (R) (3) (a) mandates that affordable dwelling units be sold or rented to
qualified moderate-income buyers, with preference “given to Town residents and then to
employees of the Town or the public School in Bar Harbor.” As noted below, Appellee has
made it clear that these units will be rented only to seasonal employees of its allied seasonal
businesses and no preference, whatsoever, shall be given to either Town residents, Town
employees, or employees of the Town’s public school. Appellee now has 16 units which it
claims it can rent to seasonal employees, only. Does it really wish to reduce its available
seasonal employee rental units from16 to 11 and then provide, as a public service, affordable
housing preferentially limited to qualified buyers who are Town residents or Town employees?
Because this is so fundamental to the project as designed and approved, the appropriate step for
the Board of Appeals is to “reverse the decision” rather than remand to the Planning Board.
LUO §125-103 (D) (1) (1).

5. This Use is Not Permitted in a Residential District,

Residential is not defined in the LUO so that LUO §125-108 (a) provides that it should
have the meaning “as found in the current edition of Webster’s Collegiate Dictionary.”
Residential, at that Dictionary, is defined as “restricted to or occupied by residents in a
residential neighborhood.” Since residential is defined by Webster in terms of “resident,” the

definition of resident is critical;

The place where one actually lives as distinguished from one’s domicile or place of
temporary sojourn.



Reside, the root word for resident and residential, is defined at Webster’s as “to dwell

permanently or continuously: occupy a place as one’s place of legal domicile.” (emphasis added)

The problem for the applicant is that, by its own admission, this development is intended only for
seasonal workers who are not residents of Bar Harbor, some of whom who may be here on visas
which can only be issued to non-residents.

The LUO defines the purpose of the Village Residential District as encompassing “the
well-established residential neighborhoods that surround the traditional downtown area of Bar
Harbor” LUO §125-20 (A) (emphasis added). Attempts to permit this as a Multi-Family II runs
afoul of the same restriction, that Multi-Family 11 is only for residential occupancy. Dwellings,
Multi-Family I1 is defined as buildings “used for residential occupancy for five or more families
living independently of each other and doing their own cooking in the building in each of the
five or more separate and independent dwelling units” LUQ §125-109 (emphasis added). Should
there be any doubt that PUD-V is intended only for residential, not commercial development, the
primary purpose of the PUD-V is defined as being to “provide an opportunity for residential
subdivision developments in the villages of Bar Harbor.” LUO §125-69 (S) (1) (a). The
remaining references for PUD-V stress affordable housing, and following guidelines for the
Great American Neighborhood, both of which refer to people who have some permanent
connection with Bar Harbor and are not here for 6 months or less.

In the initial application process, the applicant thought that it could meet the affordable
housing standards by making some affordable units available only in the 6 months of the off-

season when summer workers were not here and the hotel season had ended. The Town Attormey

disagreed.



Because the LUO accepts the definition of residential found at Webster’s Collegiate
Dictionary, and because both the District, the use (Multi-Family 1I), and the entire purpose of the
PUD-V development are all focused on residential use and residential subdivision, this use,
which is essentially a boarding house or employee dormitory, is not a permitted use in the
District and clearly not a permitted use for the PUD-V residential subdivision process. One
cannot have a Great American Neighborhood that lies vacant six or more months out of the year.

Ms. Mills agrees that someone who has a long-standing pattern of spending 6 months or
more in Bar Harbor and spending the winters away, qualifies as a resident. They have an intent
to reside which Webster’s defines as “to dwell permanently or continuously: occupy a place as
one’s place of legal domicile.” The workers assigned to this project may be here for a single
summer and never return. They are likely legal residents of other states or other nations. They
have no vested interest in the community. Ms. Mills wishes that the corporations allied with
Appellee could find year-round employment for these individuals. Then they would be able to
set down roots and help build a Great American Neighborhood and become a functioning part of
this community. However, these are individuals who are here for 6 months or less and may
never return. Swallows return to Capistrano every year. The workers assigned rooms at Acadia
Apartments may never refurn.

6. These Workers do not Constitute a Family

Family is defined at §125-109 as including *“not more than 5 persons not so related,
occupying a dwelling unit (including a vacation unit) and living as a single housekeeping unit,
such a group to be distinguished from a group occupying a boarding house, lodging house, club,
fraternity or transient accommodations” (emphasis added). What is being proposed here is

essentially a boarding or lodging house. These workers are not coming together as a “single



housekeeping unit” and have not chosen their rooms on their own, They are being assigned to
their current lodging by their employer and it is doubtful they are preparing their meals together,
buying their meals together, etc.

This Board should ask the Appellee whether each group of five of their allied business
employees come together and choose to live at Acadia Apartments, choose to form a family, and
collectively sign a single lease, or whether they are each assigned rooms, each required to sign a
lease, and may have no idea who is living in the adjacent room. Were five College of the
Atlantic students together to collectively rent an apartment in Bar Harbor, they would meet this
definition of family. They would have signed and co-signed the same lease, and would likely be
purchasing and helping prepare some of their meals together as a single house-keeping unit.
That is not what is happening here. This is more akin to a Youth Hostel in which people arrive
at different points in time from different places on the globe and only get to know each other, if
at all, after they have assumed their tenancy,

The Board of Appeals might ask Appellee to provide the leases which were signed by the
residents of all 16 units for the 2019 summer season. That would be telling.

Final proof that this is a commercial, not a residential, use is found in the LUQ’s
definition of COMMERCIAL USE as including any activity designed for the production of
income “exclusive of rental of residential buildings and/or dwelling units.” Once again,
residential is set as a different concept than commercial and the Webster’s definitions of
residential, reside and resident make it clear that these terms apply only to people who are
staying in Bar Harbor with an intent to remain.

These buildings serve an auxiliary commercial purpose to the hotels which employ the

employees randomly assigned housing there. The Board may take notice of the fact that the
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Planning Department is drafting definitions for “Shared Accommodations (SA)” and “Employee
Living Quarters” which will not generally be allowed in residential districts. These terms more
accurately reflect what is actually happening here at Acadia Apartments.

Appellee had a burden before the Planning Board to present some evidence that the
individuals assigned to this temporary worker housing constituted a family. Because they have
failed to meet that burden, none of the dwelling units it proposes meet the core definition of
dwelling unit, LUO §125-109, which is defined as a “ group of rooms which is designed,

equipped and intended exclusively for use as residential living quarters by only one family ”

(emphasis added).

This failure to establish that these proposed units meet the definition of dwelling units,
which incorporates the definition of family under the LUQ, is fatal to the entire project, which is
yet another reasons to reverse the decision below and not to remand under LUO §125-103 (D) (1)
(1.

7. Buffering

The attempt to more than double the density of this project from the 8 dwelling units
otherwise allowable in Village Residential District to 18 (two more than allowable even under
the PUD-V process) runs afoul of LUO §125-69 (S) (5) which allows the addition of other Multi-
Family dwelling units for a PUD-V when it “will result in the creation and/or retention of larger
buffers, open space, and recreation areas that might not be possible otherwise in the
development.” There are no recreational areas being created by this development and the 3 new
structures will be placed at or near Ms. Mills’ back line. The initia! site plan application placed
some of these structures on the North Woodbury Road side of the development where they were

at least insulated from the other residents of the District by an intervening roadway. Here, by
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moving these structures to Ms. Mills’ back line, the Defendant is not retaining the wooded buffer
that existed between Ms. Mills’ property and the existing site but filling that pleasant wooded
area with three entirely new buildings. Ms. Mills has been the most vociferous opponent of this
development and her opposition has resulted in buildings being moved from their originally
planned locations on North Woodbury Road to Ms. Mills’ backline. The dwelling units will be

just 10 feet from her property line. This expansion drastically diminishes buffering, rather than

enhances it.

8. Open Space Reguirement

Page 5 of the Planning Board’s decision baldly states “that the development meets the
Open Space Standard.” The open space requirement found at LUO §125-69 (S) (6) (¢) for PUD-
V must be read in light of one of the purposes and intents of the PUD-V process of “clustering of
dwelling units to create public parks and gardens.” LUQO §125-69 (S) (1) (a) [1]. When asked by
Planning Board member Fitzpatrick whether there would be any public parks or gardens as part
of tis PUD-V process, the applicant admitted there would be none. While this lot is less than 5
acres such that the 20% requirement of open space of LUO §125-69 (S) (6) (c) [1] is not
triggered, the applicant never presented to the Planning Board “proposed language for
incorporation into deeds, recorded plans and declarations designed to insure the integrity,
protection and maintenance of the common open space,” as required by LUO §125-69 (8) (6) (c)
(5). This is mandatory language and there is nothing in the deed or accompanying declaration
which preserves any open space available to the public. The restrictive language required is
mandatory and the actual deed language “shall be subject to the approval of the Town Attorney

to be sure it will accomplish its intended purposes.” LUO §125-69 (8S) (6) (c) [5].
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Because this open space requirement is mandatory for a PUD-V application, and because
no development, whatsoever, is possible in the absence of a PUD-V application, this failure to
preserve open space defeats the entire project.

9. Set-Back Requirements

This deals with the distance between buildings standards required by LUO §125-67 (B)
(3). That section in general provides that set-backs between buildings should be twice the
minimum side set-back or front set-back (as appropriate) for the district in which the buildings
are located. The front set-back for structures in the Village Residential District is 20 feet and the
side and rear set-backs for structures in that District are 10 feet. LUO §125-20 (b) (3), (4), (6)-
This means that the front of any structure must be at least forty feet from any other structure and
that every other side of every structure must be at least 20 feet from the side of another structure.
These buildings are so closely packed on Ms. Mills’ backline that this standard cannot be met.

The Planning Board, at page 2, suggests that it is clustering the buildings in violation of
§125-67 (b) (3) merely to “allow the buildings to be clustered to create larger buffers and open
space on the site.” Of course, as noted above, the buildings are being place on the only real open
space remaining on the site, the wooded area between Ms. Mills’ backline and the structures
currently in existence. The Planning Board, having justified this elimination of buffers as a way
of clustering *“to create larger buffers,” then seeks to justify its modification as being “necessary
to protect the public health, safety or welfare or to address particular site characteristics to allow
the buildings to be clustered to create larger buffers and open space on the site.” (Decision, p. 7)

Modification of set-backs between buildings can only be accomplished in accordance
with LUO §125-64 “to protect the public health, safety, or welfare or to address particular site

characteristics”. At no point during its deliberations did the Planning Board articulate what

13



e L S S, e e

interest in public health or safety would be advanced by crowding three buildings on Ms. Mills’
backline. Since she has complained about increasing trespass from occupants of the current
employee housing at Acadia Apartments, placing these buildings even closer to her back line
will not improve her health, safety, or welfare. Nor can this, as the other exception found at
§125-64 provides, be necessary because of “particular site characteristics.” The initial plan
provided for buildings on North Woodbury Road, without any request for a modification of the
side set-backs between buildings. There is nothing about this particular site which requires 3
buildings to be crowded on Ms. Mills’ back line.

Were this problem with set-back requirements the only flaw in the site-plan as approved,
this error would call for a remand to the Planning Board. However, given the multiple flaws
above, this remains a case in which the Board shouild simply reverse the decision below and

allow Appellee to either re-submit a completely new application or appeal this Board’s decision

to the Superior Court.

10. Affordable Housing

The approved plan has only two affordable housing units when a plain reading of the
LUO mandates at least 5 affordable housing units (and 6 if somehow Appellee is allowed to
place 18 dwelling units on this lot in violation of doubling the base development density of 8).

The declaration of covenants and affirmative marketing plan referenced at page 7 of the
Planning Board’s decision make it clear that the affordable units can only be rented to employees
of Ocean Properties and its affiliates. However, LUO §125-69 (R) (3) (a) provides that the units
“shall be sold or rented to qualified moderate-income buyers as defined. Preference shall first be
given to Town residents and then to employees of the Town or of the public school in Bar

Harbor.” (emphasis added) This reference to “Town residents” and “employees of the Town or
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public school” makes it clear that resident is intended to refer to someone who actually lives in
the Town of Bar Harbor or will move to the Town of Bar Harbor to work on a year-round basis.
There is nothing in the marketing plan which allows any employee or resident of the Town, or
any employee of the Town’s school system, to apply for this affordable housing. While these
preferences apply only when the number of qualified renters exceeds the number available units,
there must be a general offering to the public of these moderate-income units and the moment
any Town resident or any Town employee applies they should have a preference over any
employee of Ocean Properties or its affiliates who is moving to the Town to work only
seasonally.

Because, as discussed above, at least 5 dwelling units must be affordable units offered on
a preferential basis to Town employees or Town Residents who meet the qualifying income
standards, and because the many requirements for affordable housing found at LUO §125-69 (R)
are mandatory, this failure to meet the affordable housing requirements defeats the entire
process, such that the decision by the Planning Board should simply be reversed without any

rermand.

11. Affect upon Adjacent Historic Properties

LUO §125-67 (X) is unambiguous:

All site plans will demonstrate that the proposed development will not have an undue
adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites, rare

and irreplaceable natural areas or any other public rights for physical or visual access to
the shoreline.

(emphasis added)

Here, there has been no attemnpt to affirmatively demonstrate that this development will
not have “an undue adverse effect” on the “historic site” which is Ms. Mills’ 1810 Farm House

and world-famous Beatrix Farrand Garden. This is one of the oldest structures in Bar Harbor,
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has been visited by Presidents, and has been used for frequent fundraisers for local charities. It is
part of the National Registry of Historic Places and is clearly an historic site, and by Ms. Mills’
testimony, has already been unduly affected by temporary workers who currently reside at
Acadia Apartments. Placing 3 buildings on her back line is likely to increase the noise, increase
the trespassing and increase the degradation of an historic site. The Planning Board never even
addressed this particular provision of LUO §125-67 (X) and was completely silent about
adjacent historic sites. The Board only, at page 4, found that there are “no historic or
archeological resources on the property.” It had a far greater duty with an adjacent historic site
in such close proximity. It failed in that duty by approving a modification to the initial
application which then crowded the three new buildings on the back line of this historic site.

The LUQ’s use of the word “will demonstrate” at §125-67 (X) is significant, as it places
both a burden of proof and a burden of persuasion upon the applicant. Appellee made no
attempts to “demonstrate” that the development would not have an undue adverse effect and in
the absence of it meeting its own burden of proof, this site-plan approval was improvidently
granted and the decision below should be reversed.

Conclusion

All 11 issues before this Board are completely legal in nature. This is not a question of
this Board exercising its discretion or deferring to factual findings made below or giving any
deference to the legal interpretations in the Planning Board’s decision. This Board has been
created to give a more balanced interpretation of the many requirements of the LUO. Because
this site-plan approval has failed to comply with the LUO in 11 critical ways, the best approach
for this Board of Appeals is to simply reverse the decision below and allow Appellee to either

begin the process completely anew or take an appeal directly to the Superior Court. This will be
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the best use of all of the parties’ resources, and, given the 11 separate violations of the LUOQ, is

the only prudent course for this Board to take.
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